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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has ruled in PLR 201142033 that creating 

separate classes of annuity providers for receiving contributions, one of which is 

unavailable to certain employees, does not impact the ability of the 403(b) plan to 

satisfy the universal availability requirement. 

 

In PLR 201142033, the taxpayer was a university maintaining a 403(b) tax-sheltered annuity plan 

in which the only contributions permitted were elective deferral contributions made pursuant to salary 

reduction agreements.  Under the plan, participating employees were permitted to choose any annuity 

provider for receiving salary reduction contributions under the plan.  Because of the large number of 

vendors, administration of the plan became burdensome.  In an effort to streamline that administration, the 

university reduced the number of companies permitted to issue annuity contracts under the plan.  Following 

this re-structuring of the plan, employees were limited to four annuity providers.  However, an exception to 

this rule was created for any employee who had an existing annuity contract under the plan with a company 

that was no longer permitted to issue new policies within the plan.  If the annuity provider signed an 

information sharing agreement with the university, participating employees could continue making elective 

deferral contributions to these previously-existing annuity contracts.  Under this process, nine additional 

companies were permitted to continue receiving contributions under the 403(b) plan from employees with 
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existing contracts.  Employees with such existing annuity contracts had a larger selection of annuity 

providers for contributions under the 403(b) plan than new employees or those without pre-existing annuity 

contracts.  The issue raised by the PLR was whether this arrangement caused the plan to violate the 403(b) 

plan universal availability requirement. 

 

To comply with that requirement, if one employee makes elective deferral contributions to a 403(b) 

plan, then all employees, with limited exceptions, must be permitted to make elective deferral contributions 

to a 403(b) plan.  For purposes of this rule, an employee is not treated as being permitted to make 403(b) 

elective deferrals unless the employee is provided an effective opportunity to do so.  Whether an employee 

has an effective opportunity to make 403(b) elective deferrals depends on all relevant facts and 

circumstances.  For more information regarding this requirement, see our Bulletin No. 07-70. 

 

The IRS ruled that the mere fact that certain employees have more deferral options under a 403(b) 

plan than other employees does not by itself cause the plan to violate the effective opportunity requirement 

or the universal availability requirement.  In this case, the arrangement proposed by the university does not 

fail to satisfy the universal availability requirement.  With the issuance of this ruling, employers sponsoring 

403(b) plans can gain some comfort in grandfathering previously-existing annuity contracts by a specific 

vendor so that affected employees can continue making elective deferral contributions to contracts 

maintained by that vendor.  At the same time those employers could eliminate the same vendor as an 

option for new employees and those without previously-existing annuity contracts, without causing the 

plan to run afoul of the universal availability rules.  This option encourages streamlining of administration, 

while retaining enough flexibility to limit employee dissatisfaction. 

 

Any AALU member who wishes to obtain PLR 201142033 may do so through the following means: 

(1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and 

enter the Member Portal with your last name and birth date and select Current Washington Report for linkage 

to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 

Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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